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DEPARTMEffT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  211 

Mandatory  Petroleum  Allocation 
Regulations;  Amendment  to  Provide 
Middle  Distillates  for  Agricultural 
Production 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  Rule  and  Notice  of 
Continuation  of  Rulemaking  Proceeding. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  adopting  a  new 
Special  Ride  No.  9  to  Part  211,  Subpart 
A,  which  will  permit  consumers  engaged 
in  agricultural  production  to  obtain  their 
current  requirements  for  middle 
distillates  for  the  period  from  the  date  of 
issuance  of  Special  Rule  No.  9  through 
July  31, 1979.  This  amendment  is  being 
adopted  on  an  emergency  basis  in  order 
to  prevent  the  interruption  of 
agricultural  production  activities, 
including  commercial  fishing. 

The  ERA  is  continuing  this  rulemaking 
proceeding  to  receive  public  comment 
on  the  amendment  adopted  today  and,, 
in  particular,  on  whether  this  action 
should  be  extended  beyond  July  31, 

1979,  and  also  as  to  vidiedier  any 
additional  actions  are  necessary  to  deal 
with  current  and  any  future  supply 
problems.  Specifrcally,  we  are  proposing 
to  amend  the  Special  Rule  adopted 
today  and  the  current  regulation 
estaUishing  allocation  pciaritiea  iior 
motor  gasoline  to  provide  diat  auifaoe 
passenger  mass  transportation  services 
will  be  entitled  to  receive  their  current 
requirements  for  middle  distillates  and 
motor  gasoline. 

DATES:  Writtea  oonuBeBta  writh  respect 
to  the  proposals  on  ground  passenger 
mass  transportation  services  are  due  by 
May  21. 1979,  4:30  paic  wiitteD 
conunents  with  respect  to  all  other 
issues  are  due  by  June  15, 1979,  4:30 
p.m.;  Requests  to  speak  by  May  16, 1979. 
4:30  p.m.;  Oral  statements  are  due  by 
May  18. 1979,  9:30  a.m.;  Hearing:  May  18. 
1979,  9:30  a.m. 

ADDRESSES:  All  comments,  including 
copies  of  oral  statements,  to: 

Department  of  Energy.  Economic 
Regulatory  Administration,  Office  of 
Public  Hearing  Management,  Docket  No. 
ERA-R-79-25,  Room  2313,  2000  M 
Street  Washington,  D.C.  20461.  Hearing 
location:  Room  GE-086,  Forrestal 
Building.  1000  Independence  Ave.,  S.W.. 
Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  C.  Gillette  (Office  of  Public 
Hearing  Management),  Economic 
Regulatory  Administration,  Room 


2222A.  2000  M  Street  N.W., 

Washii^ton.  0£L  20461,  (202)  2S4-&201. 

William  L.  Webb  (Office  of  IhdiBc 
information).  Economic  Regulatory 
Administration,  Room  BllO,  2000  M 
Street  N.W..  Washington,  D.C.  20461, 
(202)  634-2170. 

William  E.  Caldwell  (Office  of 
Regulations  and  Emergency  PlaaniN^ 
Economic  Regulatory  Adminisinoliaou 
Room  2304,  2000  M  Street  N.W., 
Washington,  D.C.  20461,  (202)  254-MM. 

Alan  T.  Lockard  (Office  of  Fu^ 
Regulations),  Economic  Regula4at|r 
Administration.  Room  6222,  2000  M 
Street,  N.W.,  Washington,  D.C  20461, 
(202)  254-7422. 

Ben  McRae  (Office  of  GenerdI 
Counsel),  Department  of  Energy.  &oosn 
6A-127, 1000  Independence  AiioNie, 
S.W..  Washington.  D.C.  20SK,  252- 

6739. 

SUPPLEMENTAL  INFORMAISON: 

I.  Background 
n.  Amendment  Adopted 

III.  Continuation  of  Rulemaking 

IV.  Procedural  Requirements 

V.  Written  Comment  and  Public  Hearing 

Procedures 

I.  Background 

We  are  today  adopting  on  an 
emergency  basis  an  amendment  to  oar 
petroleum  allocation  regulations  relating 
to  the  allocation  of  middle  distifiate 
fuels.  This  measure  provides  that 
consumers  engaged  in  agricultural 
production  will  be  entitled  to  receive 
their  current  requirements  for  innidk 
distdlates.  Hiis  action  is  basedm  oar 
findings,  discussed  more  fully  b^w. 
diat  consumers  cf  middle  distillate  faeb 
engaged  in  agricultural  producdnn  are 
experiencing  and  will  continue  to 
eiqierience  in  the  coming  weeks  senous 
supply  problems  due  to  the  curreart  and 
project^  middle  distillate  supply 
inadequacies. 

The  current  tight  supply  situalioa  lor 
middle  distillate  fuels  is  a  result  of  a 
number  of  factors.  First,  in  the  la^ 
quarter  of  1978,  refiners  maximised 
motor  gasoline  production  at  the 
expense  of  middle  distillates  in  order  to 
meet  an  unexpected  demand  for 
gasoline  and  to  build  up  depleted 
gasoline  inventories.  Second,  daelaigdy 
to  the  prolonged  interruption  of  Iranian 
crude  oil  exports  in  the  first  quarter  of 
this  year,  crude  oil  imports  to  the  United 
States  in  the  first  quarter  of  1979  were 
about  700,000  barrels  per  day  less  Ihan 
that  needed  to  maintain  petroleom 
product  stocks  at  desired  levels. 
Consequently,  refinery  utilizatioa  rates 
declined  from  91  percent  last  December 
to  87.2  percent  in  January,  83.8  peroeot 
in  February,  and  increased  slightly  to 


84.1  percent  in  March  and  64.9  percent 
in  April.  Third,  demand  for  middle 
dbtillate  fuels  increased  dramatically 
daring  the  winter  months  due  to 
extremely  severe  weather  conditions. 

As  a  result  of  these  factors,  middle 
dtotillate  inventories  have  been  drawn 
down  at  excessive  rates  to  meet 
demand,  which  has  increased  25  percent 
since  1974.  Middle  distillate  inventories 
cunendy  total  115  million  barrels,  an 
uiuuxeptably  low  level. 

We  have  taken  a  number  of  actions  to 
deal  with  the  middle  distillate  supply 
atuation.  On  January  12. 1979,  we  issued 
a  final  rule  (44  FR  3467,  January  17, 1979) 
which  reinstated  special  middle 
distillate  set-aside  procedures  for  the 
pmiod  January  12  through  March  31, 

1979  to  insure  adequate  supplies  of 
middle  distillate  products  to  wholesale 
purchaser-consumers  and  end-users 
facing  emergency  and  hardship 
situations.  At  that  time  we  believed  that 
the  demand  for  middle  distillates  would 
decrease  with  the  advent  of  warm 
weather  and,  as  a  result,  that  set-aside 
procedures  would  not  be  necessary  after 
March  31.  However,  by  mid-March,  the 
supply  situation  had  not  improved  as 
anticipated  and  we  determined  that 
continued  availability  of  the  set-aside 
procedures  after  March  31  was 
necessary  to  prevent  the  interruption  of 
adequate  supplies  of  home  heating  oil  in 
the  colder  areas  of  the  nation  and  diesel 
fuel  for  agricultural  and  high-priority 
transportation  purposes.  Accordingly, 
on  Maxiii  21, 1979.  we  adopted  an 
amendraent  on  an  emergency  basis 
extending  the  set-aside  procedures 
through  June  30.  1979  (44  FR  18640. 
March  28, 1979). 

On  April  19, 1'I79,  we  published  a 
notice  in  the  Federal  Register  urging  all 
suppliers  of  middle  distillate  products  to 
recognize  the  priority  needs  for  diesel 
fuel  for  essential  uses  and 
recommending  that,  to  the  extent 
possible,  middle  distillates  be 
distributed  to  high  priority  users  on  the 
basis  of  the  priorities  provided  in  the 
middle  distillate  allocation  regulations 
which  are  now  in  standby-status  (44  FR 
23275,  April  19. 1979).  In  the  April  19 
notice,  we  stated  that  voluntary  action 
was  being  urged  in  order  to  alleviate 
continvked  middle  distillate  shortages  for 
h^h  priority  uses  that  cannot  be 
adequately  addressed  by  the  middle 
distillate  set-aside  program. 

Finally,  we  have  requested  refiners  to 
take  voluntary  action  to  build  distillate 
stocks  to  specified  target  levels  by 
October  1979,  so  that  total  U.S.  distillate 
stocks  reach  at  least  240  million  barrels, 
to  insure  adequate  heating  oil  supplies 
for  the  winter  heating  season.  These 


28607 


Federal  Register  /  Vol  44.  No.  95  /  Taesday,  May  15.  1979  /  Rules  and  Regulations 


voluntary  measures  for  increasing 
middle  distillate  inventory  levels,  as 
well  as  other  actions  whi^  may  be 
implemented  to  deal  with  die  general 
petroleum  supply  situation,  are  detailed 
in  DOE’S  Response  Plan:  Reducing  U.S. 
Impact  on  the  World  Oil  Market  (April 
1979). 

Despite  these  measures,  information 
available  to  us  from  suppliers  of  middle 
distillate  fuels  at  all  levds  of  the 
distribution  chain,  state  energy  offices  in 
numerous  states  and  other  Federal 
agences  indicates  that  the  tight  supply 
situation  for  middle  distillates  could 
create  serious  hardships  for  many 
consumers  in  the  coming  months.  The 
situation  appears  must  acute  or 
consumers  engaged  in  agricultural 
production  in  the  midwest  Due  to 
sustained  unfavorable  weather 
conditions  in  the  midwest  the  planting 
season,  which  normally  runs  firam  late 
March  through  late  May  and  in  some 
areas  continues  into  June,  has  been 
delayed  by  several  weeks.  The 
Department  of  Agriculture  has  siipplied 
us  with  data,  set  fmth  in  the  following 
table,  that  shows  the  magnitude  of  the 
delay. 

Percentage  of  planting  comideted  by 
May  4: 
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Consequently,  spring  planting 
operations,  which  normally  take  place 
over  a  two-month  period,  must  now  be 
completed  in  the  next  few  weeks  and, 
therefore,  the  demand  for  diesel  fuel  for 
agricultural  purposes  during  this  period 
will  approximately  double  historical 
demand.  Hie  Department  of  Agriculture 
has  advised  us  that  any  further  delay  in 
planting  operations  due  to  shortages  of 
diesel  foel  could  result  in  a  significant 
reduction  in  the  size  of  this  year's 
harvest  since  the  failure  to  complete 
planting  by  the  optimal  date  re^ts  in 
decreased  yields.  In  addition,  the  state 
energy  offices  in  a  number  of  mdwest 
states  and  several  associations 
representing  agricultural  interests  have 
requested  that  ERA  take  action  to  insure 
adequate  supplies  of  diesel  fuel  for 
consumers  engaged  in  agricultural 
production. 

In  order  to  alleviate  this  situation,  we 
are  taking  the  action  set  forth  below 
under  section  12(f)  of  the  Emergency 
Petroleum  AUocation  Act  of  1973 


(EPAA,  15  U.S.C.  751  et  seq..  Pub.  L  93- 
159,  as  amended),  which  pomits  die 
reimposidon  of  i^ocadon  controls  on 
middle  distiUates  upon  determination 
that  it  is  necessary  to  and  consistent 
with  the  attainment  of  the  objectives 
specified  in  section  4(bXl)  of  the  EPAA. 
In  particular,  we  have  ^teimined  that 
this  rule  will  promote  the  maintenance 
of  agricultural  operatiems,  including 
farming,  ranching,  dairy,  and  fishing 
activities,' and  smvices  direedy  related 
thereto,  and  the  equitable  distribution  of 
refined  petroleum  products  among  all 
regions  and  areas  of  the  United  States, 
and  sectors  of  the  petroleum  industry, 
and  among  all  users. 

n.  Amendment  Ad(q;>ted 

For  the  reasons  stated  above,  we  are 
adopting,  on  an  emergency  basis, 

Spedal  Rule  No.  9  to  Subpart  A  of  10 
Part  211  that  will  permit  consumers 
engaged  in  agricultural  production  to 
receive  their  current  requirements  for 
middle  distillates  during  the  period  frtnn 
the  date  of  issuance  of  the  ^edal  Rule 
through  July  31, 1979.  To  achieve  this 
purpose,  ^edal  Rule  No.  9  provides 
that  notuvithstanding  the  exemption  of 
middle  distillates  from  regulation,  a 
supplier  of  middle  distillates  shall 
supply  at  non-discriminatmy  prices 
those  volumes  of  middle  disHllntes 
which  a  vdmlesale  psatdmsar  or  end- 
user  certifies,  in  aooordanoe  with  the 
provision  of  the  Special  Role,  to  be 
necessary  to  meet  its  onirent 
requirementa  for  middle  dlstilletBg  for 
ulthnate  use  in  agiionltanl  peodaction. 

For  purpoeee  (rf  the  Special  Rule,  a 
purchaser's  current  rsqatrsments  for 
middle  distillates  are  deemed  to  include 
only  those  volumes  necessary  for 
agricultural  production.  A  purchaser’s 
current  requirements  shall  not  include 
any  volumes  for  resale  other  than  tiiose 
currently  required  by  a  wholesale 
purchaser-reseller  for  resale  for  ultimate 
use  in  agricultural  production. 
Furthermore,  middle  distillates  received 
by  a  purchaser  pursuant  to  this  Special 
Rule  may  not  be  used  to  build  an 
inventory  level  in  excess  of  its 
customary  inventory  maintained  in  the 
conduct  of  its  normal  business  practices. 

Certification  by  purchasers  is  required 
in  order  to  insiuc  tiiat  any  volumes  of 
middle  distillates  required  to  be 
supplied  pursuant  to  ^eda!  Rule  No.  9 
are  in  fact  necessary  to  maintain 
agricultural  production  activities.  In 
determining  to  whom  and  the  manner  in 
which  certifications  should  be  made  by 
a  particular  class  of  purchaser,  we  have 
considered  botii  potential  burdens  on 
suppliers  and  the  nature  of  that  class  of 
pui^aser.  Acccmlingly,  the  certification 


requirements  for  end-users  differ  frx)m 
those  for  wholesale  purchasers. 

Any  supplier  will  be  required  to 
supply  any  end-user  iq>on  either  oral  or 
written  certification  that  the  volumes  . 
requested  are  currently  required  by  the 
end-user  for  use  In  agricultural 
production.  A  supplitt  will  be  required 
to  supply  a  udiole^e  purchaser  only  if 
it  suiq;)lied  that  udiolesale  purchaser 
duri^  the  purchaser's  base  period  or  is 
otherwise  directed  by  the  E^  to  siq>ply 
the  wholesale  purchaser.  Furthermore, 
unless  otherw^  directed  by  the  ERA,  a 
siqrplier  will  be  required  to  supply  a 
wholesale  purchaser  only  upon  receipt 
of  written  certification  by  the  purchaser 
that  the  percentage  of  current 
requirements  reiuresented  by  the 
volumes  requested  does  not  exceed  the 
percentage  of  the  total  volumes  of 
middle  distillates  purchased  or  obtained 
by  the  purchaser  frxHu  that  supplier  in 
the  wholesale  pmdiaser’s  base  period. 
A  wholesale  purchaser’s  base  period  for 
use  in  determining  any  current  supply 
obligations  arising  un^  the  ^)ecial 
Rule  urill  be  the  most  recent  mmith  prior 
to  May  1979  in  which  the  wholesale 
purchaser  obtained  middle  distillates 
fivm  any  supplier. 

While  a  supplier  will  be  required 
under  the  Special  Rule  to  supply  a 
purchaser  only  in  those  instances 
discussed  above,  we  urgs  au|q>liers  to 
give  priority  to  all  purchaMrs  who 
requin  middle  distillatas  for  use  in 
agrknharal  prodimtion.  However,  a 
supplier  may  only  certify  to  its  saipilen 
tiioee  vofamm  of  middle  dietfllatas 
which  it  is  required  to  siqply  peneaet 
to  the  Special  Rule  or  wl^  an 
supplied  punuant  to  an  agraonent 
between  the  supplier  and  a  wholesale 
purchaser-consumer  which  has  been 
unable  to  obtain  the  full  amount  of  its 
current  requirements  from  its  base 
period  suipliers. 

In  the  event  a  supplier  and  a 
wholesale  purchaser-consumer  or  end- 
user  cannot  agree  on  the  volume  of 
middle  distillates  which  the  supplier  is 
nquired  to  supply  to  the  purchaser 
under  the  Special  Rule,  the  supplier  or 
purchaser  may  request  from  the 
appropriate  State  Agricultural 
Stabilization  and  Conservation  Service 
Office  of  the  U.S.  Department  of 
Agriculture  information  which  would  be 
useful  in  resolving  their  differences. 

Such  information  would  include,  for 
example,  what  constitutes  agricultiuol 
production,  the  amount  of  planted 
acreage,  any  additional  land  being 
farmed,  the  changing  types  of  crops  and 
cropping  patterns,  any  expanded 
livestock  and  poultry  operations,  etc.  If 
the  dispute  remains  unsettled  (or  if  the 
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dispute  is  between  a  supplier  and  a 
wholesale  purchaser-reseller),  the 
purchaser  may  request  validation  of  the 
required  volume  from  the  appropriate 
ERA  Regional  Office. 

At  any  time  we  determine  that  a 
supplier  has  not  supplied  the  full  volume 
of  middle  distillates  required  to  be 
supplied  to  a  purchaser  under  the 
Special  Rule,  we  may  order  the  supplier 
to  supply  any  additional  volumes  the 
purchaser  should  have  received  from  the 
supplier. 

If,  after  reasonable  efforts,  a 
purchaser  is  unsucessful  in  obtaining  the 
full  amount  of  its  current  requirements 
from  its  base  period  or  other  suppliers,  it 
may  apply  to  be  assigned  a  supplier. 

We,  however,  encourage  suppliers  and 
wholesale  purchaser-consumers  that  are 
unable  to  obtain  their  current 
requirements  from  their  base  period 
suppliers  to  make  every  effort  to  enter 
mutual  agreements  in  which  the  supplier 
provides  the  wholesale  purchaser- 
consumer  with  its  current  requirements. 
In  a  State  where  there  is  a  State  energy 
Office,  an  application  by  an  end-user  for 
assignment  of  a  supplier  should  be 
submitted  to  the  State  Office.  In  all 
other  instances,  an  application  for 
assignment  of  a  supplier  should  be 
submitted  to  the  appropriate  ERA 
Regional  Office. 

In  order  to  permit  us  to  address 
supply  problems  on  a  more  general 
basis.  Special  Rule  No.  9  provides 
generally  for  the  redirection  of  middle 
distillate  supplies  if  necessary  to 
prevent  the  interruption  of  a^cultural 
production  activities.  Accordmgly,  we 
may  order  the  transfer  of  specified 
amounts  of  middle  distillates  frt)m  one 
area  or  region  of  the  nation  to  another  or 
among  suppliers.  In  addition,  we  may 
review  the  inventory  practices  of  a  firm 
and  direct  an  increase  or  decrease  in 
inventories  if  we  determine  that  an 
adjustment  is  necessary  in  order  to 
allocate  middle  distillates  supplies 
consistent  with  the  objectives  of  the 
Special  Rule. 

III.  Continuation  of  the  Rulemaking 

We  have  adopted  Special  Rule  No.  9 
on  an  emergency  basis  to  insure  that 
sufficient  volumes  of  middle  distillates 
for  use  in  agricultural  production  are 
available  during  the  current  planting 
season.  We  recognize,  however,  that 
serious  middle  distillate  supply 
problems  for  agriculUu'al  producers  may 
continue  after  July  31, 1979.  Therefore, 
we  request  your  views  as  to  whether 
there  will  be  a  need  to  extend  Special 
Rule  No.  9. 

We  believe  the  availability  of  fuel 
may  also  be  a  serious  problem  with 


respect  to  other  essential  uses, 
especially  urban  mass  transportation. 
Approximately  40  public  transit  systems 
throughout  the  country  are  experiencing 
difficulty  in  obtaining  adequate  supplies 
of  diesel  fuel  and  motor  gasoline  and 
have  indicated  that  unless  the  supply 
picture  improves  in  the  near  future, 
curtailment  of  services  may  be 
necessary.  In  addition,  railroads  have 
reported  that  shortages  of  diesel  fuel 
supplies  may  cause  significant 
curtailments  in  services.  Finally,  many 
crude  oil  producers  in  Louisiana, 
Wyoming  and  California  have  been 
forced  to  limit  their  production  activities 
due  to  a  shortage  of  diesel  fuel  for 
operation  of  their  rigs. 

Since  any  reduction  in  the  current 
level  of  surface  passenger  mass 
transportation  services  would  disrupt 
the  nation's  efforts  to  conserve  energy 
and  improve  the  environment,  we  are 
proposing  that  Special  Rule  No.  9  be 
expanded  to  include  wholesale 
purchaser-consumer  and  end-users  that 
use  middle  distillates  for  passenger 
transportation  services.  We  are  also 
proposing  to  amend  sections  211.103  (b) 
and  (c)  of  the  gasoline  allocation 
regulations  to  include  surface  passenger 
mass  transportation  services  among 
those  uses  that  are  not  subject  to  an 
allocation  fraction  in  order  to  increase 
the  availability  of  gasoline  for  these 
uses.  In  this  regard,  we  welcome  your 
comments  as  to  what  types  of  activities 
should  be  included  in  the  term  surface 
passenger  mass  transportation. 

We  also  request  your  views  as  to  any 
other  actions  we  might  take  to  alleviate 
middle  distillate  supply  problems.  Such 
actions  might  include  die  expansion  of 
Special  Rule  No.  9  to  provide  for  the 
allocation  of  middle  distillate  supplies 
for  essential  uses  other  than  agricultural 
production  and  surface  passenger  mass 
transportation  or  the  imposition  of  a 
comprehensive  system  of  allocation 
controls  similar  to  the  system  that 
existed  prior  to  the  exemption  of  middle 
distillates.  In  view  of  the  current  supply 
situation  and  today’s  reimposition  of 
allocation  controls  we  also  request  your 
comments  as  to  any  need  you  believe 
there  to  be  for  the  reimposition  of  some 
form  of  price  controls  on  middle 
distillates.  We  also  welcome  your  views 
as  to  whether  we  should  take  action  to 
increase  currently  inadequate  inventory 
levels  by  requiring  refiners  to  maintain 
or  achieve  specified  inventory  or 
refinery  yield  levels  for  middle 
distillates. 

In  determining  whether  to  take  any  of 
the  actions  discussed  above,  we  would 
weigh  potential  effects  on  the  economic 
viability  of  independent  marketers  and 


competition  within  the  industry 
generally.  We  request  that  any 
comments  include  a  discussion  of  these 
considerations. 

IV.  Procedural  Requirements 

A.  Section  501  of  the  DOE  Act 

Under  section  501(e)  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act,  42  U.S.C.  7101  et  seq.,  Pub.  L. 
95-91,  DOE  Act),  we  may  waive  the 
prior  notice  and  hearing  requirements  of 
subsections  (b),  (c)  and  (d)  of  section  501 
upon  our  finding  that  strict  compliance 
with  these  requirements  is  likely  to 
cause  serious  harm  or  injury  to  the 
public  health,  safety  or  welfare.  We 
believe  such  a  finding  can  and  should  be 
made  in  this  instance.  There  is  a 
substantial  possibility,  based  upon 
projections  of  middle  distillate  supplies 
and  other  available  information,  ffiat 
consumers  engaged  in  agricultural 
production  will  experience  serious 
hardship  in  the  coming  months  unless 
action  is  taken  immediately  to  insure 
that  they  may  obtain  adequate  supplies. 
However,  in  accordance  with  section 
501(e)  and  in  order  to  provide  the  public 
with  as  much  opportunity  to  participate 
in  this  proceeding  as  is  practicable 
under  the  circumstances,  we  have 
scheduled  a  public  hearing  for  May  17, 
1979.  We  will  receive  written  comments 
through  May  21  with  respect  to  the 
proposed  amendments  on  ground 
passenger  mass  transportation  and 
through  June  15  with  respect  to  all  other 
issues.  We  will  reconsider  today's 
action  with  regard  to  the  comments 
received  in  order  to  determine  whether 
we  should  take  any  further  action  in  this 
rulemaking  proceeding. 

B.  Section  404  of  the  DOE  Act 

Section  404(a)  of  the  DOE  Act  requires 
that  the  Federal  Energy  Regulatory 
Commission  (FERC)  be  notified 
whenever  the  Secretary  of  energy 
proposes  to  prescribe  rules,  regulations, 
and  statements  of  policy  of  general 
applicability  in  the  exercise  of  functions 
transferred  to  him  under  section  301  or 
section  306  of  the  DOE  Act.  If  the  FERC 
determines,  within  such  period  as  the 
Secretary  may  prescribe,  that  the 
proposed  action  may  significantly  affect 
any  of  its  functions  under  sections  402 
(a)(1)  or  (b)  of  the  DOE  Act,  the 
Secretary  shall  immediately  refer  the 
matter  to  the  FERC 

Following  an  opportunity  to  review 
Special  Rule  No.  9,  the  FERC  has 
declined  to  determine  that  it  may 
significantly  affect  one  of  its  functions 
under  the  sections  noted  above. 
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C.  Section  7  of  the  FEA  Act 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  S  787  et  seq..  Pub.  L  93-275,  as 
amended),  the  requirements  of  which 
remain  in  effect  under  section  501(a)  of 
the  DOE  Act  the  delegate  of  the 
Secretary  of  Energy  shall,  before 
promulgating  proposed  rules, 
regulations,  or  policies  affecting  the 
quality  of  the  environment  provide  a 
period  of  not  less  than  five  working  days 
during  which  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  or  policies  on  the  quality  of 
the  environment.  Such  comments  shall 
be  published  together  with  publication 
of  notice  of  the  proposed  action. 

Prior  review  by  the  EPA 
Administrator  may  be  waived  for  a 
period  of  fourteen  days  if  there  is  an 
emergency  situation  which  necessitates 
that  a  proposed  action  be  made  effective 
at  a  date  earlier  than  that  which  would 
permit  the  EPA  Administrator  the  five 
working  days  opportunity  for  prior 
comment.  Notice  of  any  such  waiver 
shall  be  given  to  the  EPA  Administrator 
and  filed  with  the  Federal  Regbter  with 
the  publication  of  notice  of  proposed  or 
final  agency  action  and  shall  include  an 
explanation  of  the  reasons  for  such 
waiver,  together  with  supporting  data 
and  a  description  of  the  factual  situation 
in  such  detail  as  is  determined  will 
apprise  the  EPA  and  the  public  of  the 
reasons  for  such  waiver. 

We  have  determined  that  the  five 
working  days  opportunity  for  prior 
comment  by  the  EPA  Administrator 
should  be  waived.  The  reasons  for  the 
waiver  are  the  same  as  those  which 
support  making  Special  Rule  No.  9 
effective  immediately  and  are  set  forth 
in  the  preceding  sections  of  this 
preamble.  A  copy  of  the  amendment  and 
this  preamble  have  been  provided  to  the 
EPA. 

D.  Section  553  of  the  Administrative 
Procedure  Act 

Section  553(d)  of  the  Administrative 
Procedure  Act  requires  that  a 
substantive  rule  not  become  effective 
less  than  thirty  days  after  its  publication 
unless  the  agency  promulgating  the  rule 
finds  good  cause  to  waive  this 
requirement  and  publishes  this  finding 
together  with  the  rule.  We  have 
determined  that  good  cause  is  found  1o 
waive  the  section  553(d)  requirement  for 
the  reasons  stated  above  in  support  of 
making  Special  Rule  No.  9  immediately. 


E.  Executive  Order  12044 

The  sixty-day  advance  public 
conunent  period  required  for  proposed 
rulemakings  pursuant  to  Executive 
Order  12044,  entitled  “Improving 
Government  Regulations”  (43  FR  12661, 
March  23, 1978)  and  DOE’S 
implementing  procedures,  DOE  Order 
2030  (44  FR  1032,  January  3, 1979),  have 
been  waived  by  the  Deputy  Secretary  of 
Energy  as  they  relate  to  b<Hh  the  final 
rule  and  the  proposed  rules  presented  in 
the  preceding  sections  for  the  reasons 
previously  stated  for  making  the  Special 
Rule  No.  9  effective  immediately. 

V.  Written  Comment  and  Public  Hearing 
Procedures 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
proceeding  by  submitting  data,  views  or 
arguments  with  respect  to  any  matters 
relevant  to  this  notice.  Comments 
should  be  submitted  by  the  date 
indicated  in  the  “Dates”  section  of  this 
notice  and  to  the  address  indicated  in 
the  “Addresses”  section  of  this  notice 
and  should  be  identified  on  the  outside 
envelope  and  on  the  document  with  the 
docket  number  and  the  designation: 
“Special  Allocation  Program  for  Middle 
Distillates.”  Ten  copies  should  be 
submitted. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 
vmting,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential  status 
of  such  information  or  data  and  to  treat 
it  abcording  to  our  determination. 

B.  Public  Hearing 

1.  Procedure  for  Requests  to  Make 
Oral  Presentation.  If  you  have  any 
interest  in  the  matters  discussed  in  this 
notice,  or  represent  a  group  or  class  of 
persons  that  has  an  interest,  you  may 
make  a  oral  request  for  an  opportunity 
to  make  oral  presentation  by  4:30  pan., 
e.d.t..  May  16, 1979.  You  should  also 
provide  a  phone  niunber  where  you  may 
be  contacted  through  the  day  before  the 
hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notified  before  4:30  pan^  e.dL, 
May  17. 1979,  and  will  be  required  to 
submit  one  himdred  copies  of  your 
statement  to  the  appropriate  address 
indicated  in  the  “Addresses”  section  of 
this  notice  before  9:30  aan.,  e.d.t,  May 
18, 1979. 

2.  Conduct  of  the  Hearing.  We  reserve 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing,  to  schedule  their 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 


each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be  a 
judicial-type  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing.  At  the  conclusion  of  all  initial 
oral  statements,  each  person  who  has 
made  an  oral  statement  will  be  given  the 
opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

If  you  vrish  to  ask  a  question  at  the 
hearing,  you  may  submit  the  question,  in 
writing,  to  the  presiding  officer.  The 
ERA  or,  if  the  question  is  submitted  at  a 
hearing,  the  presiding  officer  will 
determine  whether  the  question  is 
relevant,  and  whether  time  limitations 
permit  it  to  be  presented  for  answer. 

The  question  be  asked  of  the 
witness  by  the  presiding  officer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  the  ERA  and  made  available 
for  inspection  at  the  DOE  Freedom  of 
Information  Office,  Room  Ga-152,  James 
Forrestal  Building,  1000  Independence 
Avenue,  S.Wn  Washington,  D.C., 
between  the  hours  of  8K)0  a jn.  and  4:30 
p.m.,  Monday  through  Friday.  You  may 
purchase  a  copy  of  die  transcript  of  the 
hearing  fitim  the  reporter. 

(Emergency  Petroleum  Allocation  Act  of 
1973, 15  U.S.C.  s  751  et  seq..  Pub.  L  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L  94-99,  Pub. 

L  94-133,  Pub.  L  94-163,  and  Pub.  L  94-385: 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  S  787  er  seq..  Pub.  L  93-275,  as 
amended.  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 
L  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C  S  6201  et  seq.. 
Pub.  L  94-163,  as  amended.  Pub.  L  94-385, 
and  Pub.  L  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  S  7101  et  seq.. 

Pub.  L  95-91;  E.0. 11790.  39  FR  23185;  EO. 
12009, 42  FR  46267.) 

In  consideration  of  the  foregoing.  Part 
211  of  Chapter  II  of  Tide  10  of  the  Code 
of  Federal  Reguladons  is  amended  as 
set  forth  below,  effecUve  immediately. 

Issued  in  Washington,  D.C,  May  10, 1979. 
DwM).Baniiii. 

Admini§tntor,  Economic  Eegulatory  Administration. 

The  Appendix  to  Subpart  A  of  Part 
211  is  amended  by  adding  Special  Rule 
No.  9  to  read  as  follows: 
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Appendix— Special  Rule  No.  9 , 

Special  Allocation  of  Middle  Distillates 
for  Agricultural  Production 

1.  Scope.  Notwithstanding  the 
provisions  of  paragraphs  (b)  and  (c)  of 
§  210.35  of  Part  210  of  this  chapter  and 
of  paragraphs  (b)(5)  and  (b)(6)  of  §  211.1 
of  this  Part,  this  Special  Rule  establishes 
an  allocation  program  for  the  period 
May  11, 1979  through  July  31, 1979  for  . 
middle  distillates  for  use  in  agricultural 
production. 

2.  Definitions,  For  purposes  of  this 
Special  Rule,  the  de^tions  of  S  211.51 
of  Part  211  of  this  chapter  shall  apply, 
except  for  the  following  terms: 

“Base  period"  means  the  first 
calendar  month  prior  to  May  1979  in 
which  a  wholesale  purchaser  purchased 
or  obtained  middle  distillate  volumes. 

“Current  requirements"  means,  (a) 
with  respect,  to  a  wholesale  purchaser- 
consumer  or  end-user,  the  volume  of 
middle  distillates  needed  by  the 
wholesale  purchaser-consumer  or  end- 
user  to  meet  its  present  supply 
requirements  for  middle  distillates  for 
use  in  agricultural  production,  but  does 
hot  include  any  amoimts  which  the 
wholesale  purchaser-consumer  or  end- 
user  purchases  or  obtains  for  resale  or 
accumulates  as  an  inventory  in  excess 
of  that  purchaser's  customary  inventory 
maintained  in  the  conduct  of  its  normal 
business  practices;  or.  (b)  with  respect 
to  a  wholesale  purchaser-reseller,  the 
volume  of  middle  distillates  needed  by 
the  wholesale  purchaser-reseller  to  meet 
its  present  requirements  to  st4)ply 
middle  distillates  to  wholesale 
purchaser-consumers,  end-users  or  other 
wholesale  purchaser-resellers  for 
'  ultimate  use  in  agricultural  production. 

“Middle  distillates"  means  any  of  the 
following,  as  defined  in  §  212.31  of  Part 
212  of  this  chapter  No.  1  heating  oil.  No. 
1-4)  diesel  fuel.  No.  2  heating  oil.  No.  2- 
D  diesel  fuel  and  kerosene. 

3.  General  Rule.  Each  supplier  of 
middle  distillates  shall  supply  all 
wholesale  purchaser-consumers,  all  end- 
users,  and  all  wholesale  purchaser- 
resellers  with  their  current  requirements 
for  middle  distillates  which  have  been 
certified  to  that  supplier  in  accordance 
with  the  provisions  of  this  ^>eciai  Rule. 

4.  Certification  Requirements. 

(a)  End-users.  An  end-user  may  certify 
to  any  supplier  its  current  requirements 
for  middle  distillates  for  agricultural 
production 

(b)  Wholesale  purchaser-consumers. 

A  wholesale  purchaser-consumer  may 
certify  to  its  base  period  supplier  its 
current  requirements  for  middle 
distillates  for  ultimate  use  in  agricultural 
production. 


(c)  Wholesale  purchaser-resellers.  A 
wholesale  purchaser-reseller  may  certify 
to  its  base  period  supplier  its  current 
requirements  for.  (i)  any  end  user,  (ii) 
any  wholesale  purchaser-consumer  it 
supplied  during  the  base  period  (in 
accordtuice  with  paragraph  (d)  of  this 
section);  (iii)  any  wholesale  purchaser- 
consumer  it  agrees  to  supply  under 
section  (7);  (iv)  any  assigned  purchasers, 
and  (v)  any  wholesale  purchaser- 
reseller  from  which  it  receives  a 
certification  for  volumes  to  be  supplied 
pursuant  to  this  Special  Rule. 

(d)  Purchasers  with  more  than  one 
base  period  supplier. 

A  purchaser  or  supplier  which 
purchased  or  obtained  middle  distillates 
during  the  base  period  from  more  than 
one  supplier  may  certify  to  each  such 
supplier  a  percentage  of  its  current 
reqmrements  for  agricultural  production 
which  does  not  exceed  the  percentage  of 
the  total  volumes  of  middle  distillates 
purchased  or  obtained  by  the  purchaser 
from  that  supplier  in  the  base  period. 

5.  Validation  of  Certifications. 

In  the  event  that  a  purchaser  and  its 
supplier  cannot  agree  on  the  volume  of 
middle  distillates  which  the  supplier  is 
required  to  supply  to  the  purchaser 
under  this  Special  Rule  the  purchaser 
may  request  validation  of  the  required 
volume  from  the  appropriate  ERA 
Regional  Office.  From  the  time  the 
supplier  receives  certification,  the 
supplier  shall  supply  the  purchaser  any 
volumes  which  are  not  in  dispute.  If 
ERA  determines  that  the  pur^aser  is 
entitled  to  volumes  in  excess  of  those 
supplied  by  the  supplier  during  the 
period  in  which  certification  was  in 
dispute,  ERA  may  order  the  supplier  to 
supply  such  increased  requirements  and 
to  supply  the  purchaser  with  additional 
volumes  of  middle  distillates  equal  to 
the  amount  the  purchaser  would  have 
received  if  the  increased  requirements* 
had  been  supplied  during  such  period. 

6.  Assignment  of  suppliers. 

Any  purchaser  which  is  unable  to 
purchase  or  obtain  its  total  current 
requirements  for  ultimate  use  in 
agricultural  production  may  apply  to  die 
appropriate  ERA  Regional  Office  as 
provided  in  Subpart  C  of  Part  205  of  this 
chapter  to  be  assigned  a  supplier; 
provided  that,  an  end-user  in  a  State  in 
which  there  is  a  State  Office  must  apply 
to  that  State  Office  as  provided  in 
Subpart  Q  of  Part  205  of  this  chapter  for 
the  assignment  of  a  supplier.  The 
purchaser  may  be  assigned  one  or  more 
suppliers  and  the  amount  of  its  current 
requirements  to  be  supplied  by  each 
supplier  may  be  specified. 


7.  Mutual  agreements.  As  an 
alternative  to  the  procedures  set  forth  in 
sections  (5)  and  (6)  of  this  Special  Rule, 
a  supplier  of  middle  distillates  may 
agree  to  supply  that  portion  of  the 
current  requirements  of  a  wholesale 
purchaser-consumer  which  has  been 
unable  to  obtain  the  full  amount  of  its 
current  requirements  btim  its  base 
period  suppliers. 

8.  Duration  of  Supply  Obligation.  Any 
requirement  that  volumes  of  middle 
distillates  be  supplied  to  a  purchaser 
prior  to  the  expiration  of  this  Special 
Rule  will  remain  in  effect  until  satisfied, 
regardless  of  the  expiration  date  of  this 
Special  Rule. 

9.  Redirection  of  products.  ERA  may 
order  the  transfer  of  specified  amounts 
of  middle  distillates  fi'om  one  area  or 
region  to  another  or  among  suppliers  if 
necessary  to  accomplish  the  objectives 
of  this  Special  Rule. 

10.  Inventories  of  middle  distillates. 
ERA  may  review  inventory  practices  of 
any  firm  subject  to  this  Special  Rule  and 
direct  an  increase  or  decrease  in 
inventories  if  ERA  determines  that  an 
adjustment  is  necessary  in  order  to 
allocate  middle  distillates  supplies 
consistent  with  the  objectives  of  this 
Special  Rule. 

11.  Normal  business  practices:  non- 
discriminatory  pricing.  The 
requirements  of  paragraphs  (a)  and  (b) 
of  §  210.62  of  this  chapter  shall  apply  to 
suppliers  to  prohibit  any  practice  or  any 
form  of  discrimination  (including  price 
discrimination)  which  has  the  effect  of 
circumventing,  finstrating  or  impairing 
the  objectives,  purposes  and  intent  of 
this  Special  Rule. 
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